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given as security for a loan is treated as a mortgage. Kraemer v. 
Adelsberger (1890) 122 N. T. 467, 25 N. E. 859; Odell v. M ontross, 
supra. An unfair sale which is in fact a loan transaction is similarly 
construed. Nolle v. Graham (1903) 140 Ala. 413, 37 So. 230. For 
example, where the value of mortgaged property was between $2,000 
and $3,000, an absolute transfer by an embarrassed mortgagor for con- 
siderations aggregating $900, does not extinguish the right to redeem. 
See Young v. Miner, supra. But where a gift of the mortgaged prem- 
ises to the mortgagee was voluntary and no part of the consideration 
for the mortgage loan, it was upheld even though the transaction was 
concurrent with the execution of the mortgage. Newcomb v. Bonham 
(1684) 1 Vern. 7, 214, 231; Gleason's Adm'x. v. Burke (1869) 20 N. J. 
Eq. 300. In each case, the independence, bona fides, and fairness of 
the transaction are questions of fact. In the instant case, the circum- 
stance that the subsequent deed exactly followed the terms of defeas- 
ance leads to a strong inference that the transaction was in pursuance 
of the original mortgage agreement. But the court has reached a 
contrary conclusion of fact. Upon this finding, the decision is un- 
doubtedly correct. 

Negligence — Contributory Negligence — Bailee. — A loaned his auto- 
mobile to B. While driven by B, the automobile collided with the 
defendant's street car. The negligence of the bailee and of the defend- 
ant concurred in causing the collision. In an action by A to recover- 
for damages to the automobile, it was held, the defendant is liable. 
Fisher v. International Ry. (Sup. Ct. Special Term, 1920) 182 N. Y. 
Supp. 313. 

By the weight of authority, the contributory negligence of a mere 
bailee does not prevent a recovery by the bailor against one who has 
negligently injured the subject of the bailment. Lloyd v. Northern 
Pac. By. (Wash. 1919) 181 Pac. 29; Spelman v. Delano (1914) 177 Mo. 
App. 28, 163 S. W. 300; Gibson v. Bessemer & Lake Brie By. (1910) 
226 Pa. 198, 75 Atl. 194; New York, etc. By. v. New Jersey El. By. 
(1897) 60 N. J. L. 338, 38 Atl. S28. But some courts declare that 
the bailee's contributory negligence may be "imputed" to the bailor, 
thus precluding recovery by the latter. Illinois Central By. v. Sims 
(1899) 77 Miss. 325, 27 So. 527; Puterbaugh v. Beasor (1859) 9 Oh. 
St. 484; see T. & P. By. v. Tankersley (1885) 63 Tex. 57; Welty v. 
Indianapolis, etc. By. (1885) 105 Ind. 55, 4 IT. E. 410. This minority 
doctrine is the older. Thompson, Negligence (2nd ed. 1901) § 499. But 
the soundness of it is questionable. A bailor is not liable for injuries 
caused by the bailee's negligent use of the article bailed. Van Blari- 
com v. Dodgson (1917) 220 N. T. Ill, 115 N. E. 443; Eerlihy V. Smith 
(1874) 116 Mass. 265. Certainly the power of the bailee to subject 
the bailor to liability for his negligence toward a third person is not 
increased by the fact that such third person was himself negligent; nor 
is the power affected by the fact that the bailor is suing instead of 
being sued. The instant case in following the weight of authority 
seems to have adopted the better view. Both the bailee and the defend- 
ant concurred in causing a negligent injury to the plaintiffs property. 
As joint tort-feasors, each is liable for the entire injury. Northup v. 
Bakes (Okla. 1918, 1919) 178 Pac. 266; Slater v. Mesereau (1876) 64 
N. T. 138. But at least when the bailee is a carrier, the minority 
doctrine seems to govern in New York. Arctic Fire Ins. Oo. v. Austin 
(1877) 69 N. Y. 470. To escape the conclusion reached by this author- 
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ity, the instant case attempts to distinguish between carriers and other 
bailees. This distinction seems unsound. The Court of Appeals can- 
not consistently affirm the instant case without overruling the Arctic 
case. 

Negligence — Degrees op Care — Railroad Stations. — The plaintiff, 
having just left the defendant's car, was injured by slipping on a 
banana peel on the stairs leading to the street. Held, it was error 
to charge that the defendant was required to exercise the "highest" 
degree of care for the safety of its passengers in the management of 
the station. Davis v. South Side Elevated B. B. (HI. 1920) 127 
N. E. 66. 

Doubt existed in the early cases whether a carrier of passengers 
warrants their safety or merely undertakes to provide all reasonable 
means of insuring it. See Bremner v. Williams (1824) 1 C. & P. *414. 
With the introduction of steam railroads however, the obligation be- 
came not that of an insurer but one limited to liability for negligence. 
See 2 Beven, Negligence (3rd ed. 1908) 944. Underlying this strict 
accountability to passengers for negligence is the great danger of the 
powerful agencies involved and the disastrous results likely to attend 
any negligence in their use. See Taylor v. Pennsylvania Co. (C. 0. 
1892) 50 Fed. 755. For the same reason operators of scenic railways and 
passenger elevators are subjected to a like standard of "extraordinary" 
care. See O'Oallaghan v. Dellwood Park Co. (1909) 242 HI. 336, 344, 
89 N. E. 1005; Hartford Deposit Co. v. Sollitt (1898) 172 HI. 222, 225, 
50 N. E. 178. The relation of passenger, which alone entitles one to 
this high standard of care, subsists until a reasonable time to leave the 
station has elapsed. Chicago, B. I. & P. By. v. Wood (C. C. 1900) 104 
Fed. 663; (1901) 1 Columbia Law Rev. 129. Some courts have there- 
fore held that the carrier is required to protect its passengers by the 
exercise of the same "extraordinary" care in providing safe approaches 
as in the operation of its trains. Brackett v. Southern By. (1911) 88 
S. C. 447, 70 S. E. 1026; Waldman v. Brooklyn Union Elevated By. 
(1910) 136 App. Div. 359, 120 N. T. Supp. 1017; Burke v. C. & N. W. 
By. (1902) 108 HI. App. 565. But more logically, and by the weight 
of authority, the "highest" degree of care is not required in keeping 
the station safe. St. Louis, etc. By. v. Woods (1910) 96 Ark. 311, 131 
S. TV. 869; 4 Elliott, Railroads (2nd ed. 1907) §1590. The modern 
tendency of the courts, however, is to adopt as the sole test of care, 
that which a reasonably prudent man would exerecise under the cir- 
cumstances (1919) 19 Columbia Law Rev. 166. The injury in the 
instant case did not grow out of the use of a dangerous instrumen- 
tality. In the absence of evidence showing that the defendant knew 
that the peel was on the stairway, or that it had had an opportunity 
to remove it, there was no actionable negligence. Benson v. Manhat- 
tan By. (1900) 31 Misc. 723, 65 N. T. Supp. 271 ; cf. Bailroad Co. v. 
Anderson (1901) 21 Ohio O. O. 288. 

Negotiable Instruments — Measure of Damages for Dishonor — Rate 
of Exchange. — The plaintiff sues as endorsee of a cheek "for 7,680 
francs (Paris)", drawn upon an English bank, dated the 28th of April. 
The check was wrongully dishonored upon presentation on the 9th of 
May. Held, treating the check as a bill of exchange, the rate of ex- 
change for calculating the amount of the judgment is that prevailing 
on the date of trial. Cohn v. Boulken (K B. 1920) 36 T. L. R. 767. 



